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Recently, the Court of Appeal of Tanzania (the Court) delivered its ruling 
in Civil Application No. 70/01 of 2022 and dismissed an application 
for rehearing of a case that was initially heard exparte (Civil Appeal 
No. 209 of 2019). In this ruling, the Court extensively interprets the 
provisions of rule 84(2) of the Court of Appeal Rules, 2009 (the Rules) 
and provides a guidance regarding the service of a notice of appeal on 
a person affected by the appeal.

Background of the Case  
The Applicant in Civil Application No. 70/01 of 2022 was a Plaintiff before 
the High Court (Commercial Division) in a commercial case in which 
judgment was entered against the Respondent. Being dissatisfied, the 
Respondent, who was represented by Advocates, lodged a notice of 
appeal before the High Court and the Applicant was served with a copy 
of the said notice. Subsequently, the Respondent instituted the appeal 
and served a memorandum and record of appeal on the Applicant’s 
former advocates followed by written submissions ahead of the hearing 
of the appeal. The appeal was called for hearing and neither the 
Applicant nor his advocate entered appearance.

Satisfied with the evidence through an affidavit of the court process 
server, the Court proceeded with hearing of the appeal in the absence 
of the Applicant in terms of rule 112(2) of the Rules. As a result, the 
Court pronounced its judgment in favour of the Respondent, hence 
the Applicant’s application for rehearing. In support of the application 
for rehearing, the Applicant testified that he never instructed former 
advocates to represent the Applicant in the appeal because the law 
firms did not inform the Applicant of the institution of any appeal. Also, 
he stated that, for quite some time, he was outside the country for 
medical treatment. Further, he stated that upon his return, he became 
aware of the Respondent’s appeal at the Court through a newspaper 
publication. As a result, the Applicant engaged a new advocate to follow 
up the status of the matter at the Court. 

Subsequently, the newly engaged advocate conducted court file 
perusal through which he discovered that neither address for service 
was ever filed on the Applicant’s behalf nor did the former advocates 
file any written submissions in reply against the appeal for the Court’s 
consideration at the hearing. Also, it was established that no notice of 
delivery of judgment was served upon the Applicant.
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Arguments Raised by the Parties
On the one hand, the Applicant argued that it is mandatory to serve the 
other party with a copy of notice of appeal within 14 days as required 
by the Rules and resort to service at the address used in the High 
Court is optional. Consequently, the Applicant insisted that no proper 
service was done, hence a rehearing of the case was the only available 
remedy under the law. On the other hand, the Respondent argued that 
the law imposes no duty on the Appellant to serve the Respondent 
with a notice of appeal where such Respondent was represented by 
an advocate in the High Court and has not given a different address. 
Based on the foregoing, the Respondent prayed for the Court to dismiss 
the application with costs.

Determination of Issues and Decision of the Court
For the Court to determine the case, two issues were raised, namely: 
(i) whether the Applicant was aware of the hearing of the appeal; and 
if so, (ii) whether the Applicant was prevented by sufficient cause from 
appearing.
In its ruling, the Court held that, in terms of rule 84 of the Rules, it is 
not mandatory to serve the Respondent in person with a copy of notice 
of appeal. Also, resort to service at the address used in the High Court 
is optional. Further, the Court observed that while one may agree with 
the Applicant that an intended Appellant may serve a copy of a notice 
of appeal directly, the same rule permits service of such copy at the 
address used by the Respondent in the proceedings in the High Court 
including that of an advocate who represented him in the case.

Based on the foregoing, the Court observed that nothing in rule 84 of 
the Rules imposes an absolute duty to an intended Appellant to serve 
the Respondent directly to the exclusion of the advocate whom he 
had retained at the High Court along with the failure of the Applicant 
to satisfy the Court that he was indeed not aware of the pendency of 
the appeal or the date of its hearing as contended. Additionally, the 
Court was of the view that the notice of hearing was indeed served on 
the former advocate who defaulted appearance resulting in the Court 
proceeding with hearing of the appeal exparte in terms of rule 112(2) of 
the Rules. Since no sufficient cause was shown to move the Court to 
exercise its discretion under rule 112(2) of the Rules for a rehearing of 
the appeal, the application was dismissed with costs.

Copy of this Legal News can be accessed by clicking here

Copy of the Ruling of the Court can be accessed by clicking here
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